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I :ISIO^f OF APPEALS EXAMINER 



D-ate Rfi*erv"Bd 

Da"ie Deputy's 
Dat^riTfinitiofi; 



08/11/04 

«^5/07/04 




B05C POWCEP. MILL RD. 



Lwftl Dffiee : Wnifamsburg 

CTifwin-f's SSN : 066-7^-1890 

Date Of H»atrlflg: 07/15/2004 

Di=cfa'lBPi ISfQ, ; 1/3-0409124 

Dfiglilpn Wtllea: 07/2S/2004 

CLAIMANT: 

VASYL M HARIK 

aOO-C RICKARDSDN RUN 

ITl LUAMSBUR^ VA 2^iH 

LI AM Li £^fPLDVER^ 
SWALES * ASSOCIATIOPV 2NC 
E050 P;3WDEJ^ P^ILL RD, 
BELTSVILU MP 30701!- 191 3 



IN jm KftTTER OF: 



VASVL M KAr^IK 

SWALES A ASSOCIATrON IJ^C 



NGTICS: 



ADDCi. yiiiIii^L^f£^SP'^ BECOMES FINAL SO DAYS AFTER muUm UNLESS AN APPfAL H FILED, THE 

□FFrnF*-^ 3T":.v^«J?^ ^I IS! h'^E^t ^"^^^^E WHERE THE CLAIM WJ^S FILFQ, DR "AT AMV" PTHER V.E.C, 

arrOS^^^^i^^*^??!^ ^° "^^ V B.C., COMM-SSIOI^ APPEALS - EiOOM 125, P.O. ao?^ t2BS, ■ ^ ^*' 
?BSv^?;iO;^*.f^^^,S;^?^*' ^^ ^^^ ®^ FACSLWILE TRANSMISEIOM TO COMMISSION APPEALS AT 
C«04) 7eB-3&34, NJT LATER THAN ^^IONIGHT DF AUGUST E5 . 2004 . ^^ * ftl 



^ PPgARATJCg S; (First Hearing - Tftlephonic) Claira&nti Eznpioysr Repregente.t3ve 

fSftcoijd Hearing - Telephonic) Claimfint; Employex 
Representative; Witness for Employer 

IfimgEJ mOVlSlOm^) AKD ?CytnT(^ at r^^-i^^ Cod, ol Virgini;. .. Section 
60,^-6 IBiZJ - W^ the claimant discharged for mi*cg^d^ct connected with work? 

fj?lp IJTGS OF FACT : Thie case is before the Appeals ExamineT purBuajit to a 

timely appaai filed l>y the daicn^t /roisi^ ?, determiizkticr. ci fci^ Deputy fln^E^ 
the claimant disqualified to racei?^ LrhpiFUs, effecKvA Apiil 4, SQ54. The 
Deputy's determinAtion w^s based on a finding that tli^ claimant was discharged 
for misconduct connected with work- 

The claimaiit's last 30-day euiplcyerj Swales ^ AsEociation. Inc*, m Hampton, 
ViTglnlM, hired hitn on June IS, ZOQl, i^ a structural engineer, e^rniag $37*00 
per hour* 

The employer's policy stated that employees could be discharged for ^o£s 
miscDnduct, indudin^, but not Hmitad to^ inBubDrdinatio^u Tha cUimw^t Wia 
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The claimaat^s job duties incLydftd working on two different proj-ects requiring 
.the n$^ df software* He w^s required to- provide monthly progress tepqrts of 
hia actdi^itiesj th^t weie given to the employer ^3 cwtomers. He also worked 
for Individuals that wcrJ^id Icir thi federal goveramentj and not the employer, 
Oac of the workers supplied the claim ant's software needs for Ms job duties* 

The claimaiLt felt tiiat thm worker wa* not *deqiiitaly sapfplying him with the 
software that he needed iJid h* complaint d of thi* in his proerese reports. H'e 
began listing hit cpmpldiits in October 10 03, md on February 6, 2004, he m^de 
a formal complaint through the efflployw^e Human' Resources departmentj and filed 
a complaint with the wgrlser'fi enaployer* DtEring a meeting" with the employar* 
the employer 5 up parted him in his complsdnt against the co worker t The employer 
subsequently ttioTed him to a new locatiQii a^ tp dj&cr^a^e the interactions 
b^tWfien he and the coworker* 

The claimant ttiissed extensive time from work, due to a condition that he 
believes resulted from exposure while workingj the employer told him in 
February Z004, tliat he n««ded to ipply for disability j ^s he h^i exhaust* d «I1 
of M& aY«iUble medical leave. 

On February Z5, 2004^ th^ claimant's Immediate maa*gtr Ask^d bina for a. list o( 
his software needs* He told him be only needed gne type of software^ and 
explained to the manager which type* The iOaneger also met with the coworker's 
,' supervisor to determine the validity of ^ the claimiint's complaints that hie 
"software nteds were not being adeijuately addiessftd previoiiEly* " ITie manager 
then mef with ^he claimant on March 10, £004, to discuss the dtlay in software* 
They also discussed one of ths ts^ks the claimant was r-sa^gnsd to woTk an* 

On March 19, 2004^ the claim aat sent en e-m^il to his manajger, criticiEing the 
way in which the manager hed haMled the sitaatigoi diecu^e^sd at their earlier 
mwmting. Ha aUo requ4Bt9d to begin telecomm^ating to worlw Approamately one 
^nd one-balf hour later, the manager replied to his e-mail and as]k.ed ti^ meet 
with hi HI B.gBi& th« fQUowiDg Uo^d&y marningt Kid to bri^g a written lepuirL uf 
his wprk activities folio ^ria^ their March 10, 2004 meeting, Tha claimant^ 
however, did not check his e-mail messages uatil th& folio wmg Wednesdayi March 
E4, £004 p and therefore did not contact the manager or attend the meeting. 

■ When he did reed the e-mailj he sttll did not contact him, as he did not think 

the problems he had coEnpiained of would have been addressed ^.nyv^ay. Later that 
■ EiOTmngi the majiafer sent him anptber e-mail requesting to meet with him on 
Mjirch 39, E004| ajdd asked that he hring the report oiiglnally requeEted. 

The claimant did not respand tta the m&nager's second r^usst for" a, meeting and 

■ did not attend as requested. Instead] he sent a copy of his monthly progress 
report for orse o£ his tasXSp and told th^ manager th^t he would answer anj 
q^ueatignis via e-maiL Ke also told the manager -in this e-maiL oi his intent to 
rtEigu from this particular task* The manager inquired aa to why the claimajat 
did not m*Bt ^ith him as requaEted, and asked if he was refusing to dQ so* Hh 
fiirther e^^refsed to the claimant that he \^' an ted a process repoi-t on all of 
th^ claimant'^ activities regarding both ta^kij aiid would be txpectitig the 
compltted report hy March 31, £004. 

The claimant responded two days later In an. e-mail message, static^g to the 
effect that th^ manager had beeri "bombarding ■him with muscU-il^jdng e-mails 
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thit wei^e bad estamp' of micTo manegeniftiitj" anii fiirt' ^Imt^ 'Tl lie could aot 
* h^lp to resell? e Ms j 'lemSj not to distttpt hi^*''* In ad .on^ the claimi&t 
inserted cDTnment^ throughotit the e-mail tliat be ^m not re fusing to meet with 
th« mwmperi but that he would only meet with him if, "the purpose of the 
meeting w^a defined**' Ke fm-thar stated in the e-mail that, "If one ciB aot be 
a pairt of a coni^tFucti^e solution^ he ^ould s.t least evold being or creating ai 
problem." The cl lira ant also sent a copy of the Tepctt ai r^^ucs ted- 
As a result of the clalinaiit's to-ne when addressing his manager Tta etnail^ and 
his refusal to m^^l with Mm as ftquaiited) the employer later dischare^ed hiro, 

O?I?Jr0_lf s Section 6 0,^-6 IB (Z) of the Coda oi Virginia provides a 
disi^uahftcation if it is lound a cliimant was discharged for misconduct 
connected with woFk* 

In the cafl« of Branch Vt VirgiTiia Emul-ovTEient CoTmnigrioni. £19 ^t^ 609, 
Z49 S,E*Zd ISO (197S)j the Supreme Court of Vir^nia defined misconduct as 

follows! 

In our ^ewj an amploye* is §uilty af " mi i conduct 
connected with hii work" whe& h^ deliberately 
violates a company rule rea^ionably designed to 
project the le^timate busintss interests of hi^ 
«nplg-yer> or when his acts or omssiona are of such 
a natuTfe or uo r«currant as io inaxiifeist a willful 
disreg:ard of thofie interests and the duties and 
obligations he owes his employer, ^tpAbaent- dr* - 
cu2R|ta:ices in mitigation of such conduct, the 
employee is ^^disqualifi^d Ig-t beneulsi" aod the 
burden of proTing mitigating circriiinstances rests 
upon the «!mploy«e* 

The disqualificfttioa for misconduct is a serious m&tt*r which warranti careful 
conuEidora-tioa. Tht burden of prdof is on the Binployer to prov« by a 
preponderance of the evid&nce that the t:iai,mailt was dischsrgiid" fot leasoni ■ 
which would constitute misconduct connected Kith wort* Dimes v. Merchants' 
DgjliTery MovinF and Storage, Inc. i Cocimissi^n Decision Z45Z4'C {May ID, 1985); 
3rady„y^ .Hu-:-!^ F^esourc^ L-istitute of ^'or^olk. Inc, £31 Va- ZB^ 340 S*E.Zd 73? 

The Comisi^siDn has consiBtently held that an employee's deliberata failiwe to 

follow the reaso;nable instructions or directions of a super visor i or to show 
reasonable r&spect for one in a position of zaLLithDrTty con^tii-utes miscgndUCt 
connected with work. 5 gay v- One-Kour Valet, Commission Decision S2?0-C 
(August 13 J l9SS}j Vinea v, C^ommittee of Judgea System , Com mis si on Decision 
9^^1-C (September 7^ 197 7] j Anderson v* Glass Markng^ InQ. t Commission Decision 
13311-C [April fi, 1950). In the case of Guynny. Km^m U Feldfflan^ Inc. 
Com mission Decision 4105-C {October Z^^ 1963), the Commission articulated the 
rationale tor holding insubordination and flagraiit di^re^pect for anthofity to 
b« migcoilduct connected with .wotk. In that case, the Comnnissbn stated: 

Insubordiaatlon, since it breeds discontent 
s^snong Einployaei and Jeopardiaes the harmony ol 
labor-^tnana^ement relationships thereby impEding 
industrial progTessj has been held to constitute 
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Bii^conduct. Il is loftg and tmivera-Edly beea 

held tD hs ijiip \dyct by this Cestmissio^ ^n well' t 

a^ by sidcriiid^tTatWs and judicial decisions of 

■Qthet juTisdictionuS. 

^^ Ware v. Adftsaci Precisioit MgicMng C9., Commifision Decision 31397^0 (July E5j 
19^9) J th^ Commission noted that in^uboi'din^.tion, htj consistently been held to 
constitute work-coimtcted misconduct and went on to statei 

lilSubofdiiiatioii can manifest itself in one of 
two ways* First, an emploj^ee can deliberAtely 
^ Tefus* te follow the reasonable, legitimate 
ixtstructicins ol & jsup^rrisor, La so doing, he 
demolish jates a deliberate dsfiii^cs of prc-peT 
authority. Second, an emplDye^ could parti ci" 
patfl in conduct whicli shcw^ a fla.gr E4Jt difreepect . 
fcrt* * supervi$OT's position and authority- 

The Comtntssion went on to disqualify ths claimant fjotn the receipt of 
tanetnploymejit benEfits for miscoaduct based upon evidence that he directed 
profanity at the vice pTestdetit ip «l loud vsic* lad called him g. liar in. the 
presence of other employees* 

In tb« present case, though the employer aiked to meet w^th the claimant on 
three dlfler«nl occasional he toLd the managftr that ht wo aid only respond to 
qu«^tion£ via a -mail. He did not ehe^ Ms e-rnail until after the managaJ^s 
fiwt request tor a meeting time had passed, and ^till did not follow up with 
the manager to expUin or to acknDwledge his !ate receipt^ b€CAU£e h^' did not ■ 
think the man£«gfe^ intended to address M^ situs, ti on, rie also criticised the 
maxi^gtJL-i giving him stipule lions under which he was only wilting to meet. 
Furthermore, thb claimant testified that he did not respond to th« majoager's 
final request for two days becauea he was workinE on othtt taeks. 

The empioytr's ergumejit tJiat tht clai^rxftnt was insubordinate by irot producing 
coirtplete progress report* ^.s-wajs requested a£ hinn.j is ^lut persuaslTej since it 
WA* not e^lained to him thit he was e;q3ected to turn in reports on anythingf 
other thrt what he usually subtnltt&d every month, 

Nevertheless, the tone of the claimant's e-mails to Ms manager^ as well u his 
refiiE£.l to meet witb Mnij were disrespectful of the manager's position of 
authority, and a blatant disregard of the manager ^s requests. Therefore, the 
Appeals Examiner holds that the employftr has established miscondiict by a 
preponderanca of the evid^nc* otl the part of the claimant. 

Once a finding of tm^conduct haB been EstabliEhedj the burden t'h^n. sMftS t* 
the claimant to show circumstajices mitigating that conduct* The claimant 
admitted during the hearing that a timely response to e-mails is critical, but 
that since his manager did not co lament on this, his response time was condoned. 
The Appeals Examintr finda this argumsat impersuasive in light cf tht 
employftp's T-esponse that he n^peatedly requested these meetings iTi order to 
address parsojtmel is5U?,s in perso!!, rather than inappropriately discussing them. 
via e-mtiL The clainf^ant should iw^e known this to he the case* 

The claimant also stated his reason for jiot meeting with the manager was 
because he did not fed! it would ht work -re la ted. This is aUo non^frsuailT* 

as the manager's e^Tnails clfiarly Stated it WiS hi^ intent to discuss tke 
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claimant^ a work acti" as* Tha claimant further conten- he would net meet 
*' ,■ ' with feim bscsiuse he it th* m^Lsge? i^culd treat him t Airl)% The Appeals 
Examinier is of the Qpinion that h^d the claimant felt thds was the casEj he 
could hsLve requested that someone from the Human Resgujces department be in 

attendance at the meetin^E &s wdU 

kt addition to thfe aforemantionedt the claimant also lodged thg argument th&t 
the only reason he was diftcbarfedp was to stop }d^ c:!jmpla!nt against the 
coworker concerning softwaj-* diitributions not being made in a timely manner^ 
thtis affecting project schedules. Howe^et, th« cldm^it had to acknowledge 
that the manager had in, f^ct^ supported his efforts to bring this to light* 
Butd ^pon the foregoing, th« cl4um«pnt ha;? failed to establish mitigation. 

DECISIOH i The determination of the Deputy is hereby affirmed. 

The claimant is disqaallfled for benefits, effective April 4, ^004^ because he 
was di&chargad for mieconduct connect td with wark* This disqualification shall 
remdta Id effeet trntil ths e^laimant has par formed work for an employer for at 
least 30 days J or for Z40 hoii^s (if applicable] and subwquantly becomes 
totally or partially separated frco such emplQymentp 

Lp J. Carter 
Appeals Examiner 

LJC/dl 



4107528361 



=> NASA LARC LEGAL OFF .TEL=757 864 8298 08/3V05 15:37 



